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Chester J. Culver, Governor
Patty Juc:Jge, Lt. Governor
David Neil, Labor Commissioner

IOWA

WORKFORCE
DEVELOPMENT
Smart. Results.

Division of labor Services
September 5, 2008
Presiding Judge
Allamakee County Courthouse
110 Allamakee St. PO Box 248
Waukon, IA 52172
RE:

Application and Affidavit for Inspection Warrant
Agriprocessors, Inc.

Dear Judge:
Enclosed with this letter please fmd an Application for an Inspection Warrant, supporting
exhibits, a memorandum of law, and an inspection order. The Division of Labor Services is
attempting to carry out statutory duties imposed by Iowa Code Chapter 88, these being enforcement ofthe Iowa Occupational Safety and Health Act (IOSHA). Your issuance ofthe enclosed
warrant will permit an inspection to be conducted at the above-referenced company to determine
if violations of safety and health rules adopted under Iowa Code Chapter 8 8 are present.
I would have preferred to present the warrant application to you in person, however, the present
economic condition of the state requires that travel expenses and lost "man-hours" be kept at a
minimum. I request that you review the enclosed materials and that you approve the attached
Inspection Warrant. I am requesting that this warrant be issued ex parte. In the attached
memorandum, I have attempted to summarize for your review the applicable statutory and case
law. If you wish to discuss this matter with me, please contact me at (515) 281-3554.
Sincerely,

/~~~-~
-~

//:::--

/

'/.

,;

Mitchell K. Mahan
Attorney for Labor Commissioner

Division of Labor Services
1000 East Grand Avenue • Des Moines, Iowa 50319-0209 • Phone (515) 281-3606 • 800-562-4692 • Fax (515) 28 1-7995
www.iowaworkforce .org/labor
Equal Opportunity Employer/Program
Auxiliary aids and services are available upon request to individuals with disabilities.
For deaf and hard of hearing, use Relay 711.

IN THE IOWA DISTRICT COURT FOR ALLAMAKEE COUNTY
In the Matter of the Inspection of:
Agriprocessors, Inc.

CaseNo.CVCVO~ '185q

DAVID NEIL, LABOR COMMISSIONER,
STATE OF IOWA,
Petitioner,
VS.
Application for Inspection Warrant

AGRIPROCESSORS, INC.,
Res ondent.

COMES NOW the Labor Commissioner, pursuant to Iowa Code § 808.14 (2007) and the
Iowa Occupational Safety and Health Act (IOSHA), Iowa Code Chapter 88 (2007), and petitions the
Court for a Safety and Health Inspection Warrant to permit inspection of the Agriprocessors, Inc.
workplace located at 220 West Street, Postville, Iowa. In support of this application, the Labor
Commissioner states as follow s:
1.

Dave Neil is the Labor Commissior:J.er for the State of Iowa, Workforce Development

Department, Division of Labor Services (hereinafter referred to as Division of Labor).
2.

The Labor Commissioner is charged with enforcing the Iowa Occupational Safety and

Health Act (IOSHA), Iowa Code Chapter 88 (2007).
3.

The Iowa Occupational Safety and Health Act (IOSHA) provides that inspections of

places of employment are to be made by authorized representatives of the Labor Commissioner for
the purpose of determining the existence of any violations of the Iowa Occupational Safety and
Health Act (IOSHA) and the regulations promulgated thereunder.
4.

Iowa Code § 88 .6 (2007), provides that in order to carry out the purposes of the Act,

the Labor Commissioner or his representative, upon presenting appropriate credentials to the owner,
operator or agent in charge, is authorized to enter without delay and at reasonable times any factory,
plant, establishment, construction site or other area, workplace or environment where work is
performed by an employee of an employer and to inspect and investigate during regular working
hours and at other reasonable times, and within reasonable limits and within a reasonable manner,
any such place of employment and all pertinent conditions, structures, machines, apparatus, devices,
equipment and materials therein, and to question privately any such employer, owner, operator, agent
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or employee. Iowa Code§ 808.14 (2007) authorizes the application and issuance of search warrants
to carry out these purposes.
5.

A representative of the employer and an authorized employee representative shall

be given an opportunity to accompany authorized representatives of the Labor Commissioner during
the physical inspection of the workplace for the purpose of aiding such inspection pursuant to Iowa
Code§ 88.6(4) (2007).
6.

On August 29, 2008, IOSHA investigators personally observed at the Agriprocessors

worksite numerous hazards requiring further investigation; there are reasonable grounds to believe
that there are violations of safety and health standards that threaten physical harm to Agriprocessor
employees. See Exhibit A (Affidavit of Scott Hook), Exhibit B (Affidavit of Brian Herbst), and
Exhibit C (referral summarizing alleged hazards) .
7.

As there is a substantial basis to justify a formal inspection, Don Peddy of the

Division of Labor has assigned Brian Herbst to do a formal inspection. See Exhibit D, Affidavit of
Don Peddy.
8.

Upon a determination that a violation or violations may exist, Iowa Code § 88 .6(5)

(2007) mandates that an inspection of the plant be made as soon as practicable to determine if such
violation or violations do exist.
9.

The Division of Labor has previously attempted entry and inspection into

Agriprocessors but has denied entry by the employer. On January 24, 2008, three investigators
(CSHO' s) requested entry to inspect at Agriprocessors pursuant to the October 24 complaint but
were denied entry. See Exhibit E, Affidavit of Deborah Babb.
10.

lAC 875-3.5(2) provides that a Compliance Safety and Health Officer (CSHO) shall

have authority to inspect the workplace and to take environmental samples which includes bulk,
personal and wipe sampling, and to take or obtain photographs and employ other reasonable
investigative techniques, including but not limited to videotapes, audiotapes, etc., relative to the
purpose of the inspection, employ other reasonable investigative techniques, and question privately
any employer, owner, operator, agent, or employee of the establishment.
11.

Per lAC 875-3 .2(2) compulsory process shall be sought when an employer's past

practice puts the Commissioner on notice that a warrantless inspection will not be allowed. Per 875
lAC §3 .2(3), this is normally and preferably an ex parte application.
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12.

This application for ·a Safety and Health Inspection Warrant is made pursuant to Iowa

Code§ 88.6 and §808.14 (2007).

WHEREFORE the Labor Commissioner petitions this Court for a Safety and Health

Inspection Warrant in order to carry forth the purposes of Iowa Code Chapter 88 by inspecting the
worksite under the control of Agriprocessors, Inc. located at 220 West Street, Postville, Iowa.

.

~?Mitchell Mahan #AT0004960
Attorney for Labor Commissioner
Iowa Workforce Development
Division of Labor
1000 East Grand Avenue
Des Moines, Iowa 50319
Telephone (515) 281-3554
Fax (515) 281-7995
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AFFIDAVIT
State of Iowa

)

) ss:
County of Polk

)

PLAINTIFF'S
EXHIBIT

A

'

I, Scott Hook, state I am a Compliance Safety and Health Officer (CSHO) for the Iowa
Division of Labor Services, and an inspector properly qualified in the enforcement of the Iowa
Occupational Safety and Health Act (IOSHA).
On August 29, 2008 I went to Agriprocessors to assist with the investigation of another
government agency. While there, I observed numerous hazards that may be violations of
occupational health and safety law which merit conducting a formal inspection.

Cil)L/--~
Scott Hook
Compliance Safety & Health Officer

AFFIDAVIT
State of Iowa

]

)

JJ
JJ

) ss:
County of Polk

PLAINTIFF'S
EXHIBIT

II

)

B

I, Brian Herbst, state I am an Industrial Hygienist (IH) for the Iowa Division of Labor
Services, and an inspector properly qualified in the enforcement of the Iowa Occupational Safety and
Health Act (!OSHA).
On August 29, 2008 I went to Agriprocessors to assist with the investigation of another
government agency. While there, I observed numerous hazards that may be violations of
occupational health and safety law which merit conducting a formal inspection.

Brian Herbst

Subscribed and sworn to beforere on this

a(L')t\f)
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Public in and for the State oflowa
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2008.
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Io\va Division of Labor

Referral Report
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HAZARD DESCRlPTION:
·Chicken Maintenance:
Improper stair railing to the mezzanine
No load rating for the mezzanine
No mid-rail on the mezzanine
Hoist equipment not labeled

"'

I

PLAINTIFF'S
EXHIBIT

c

Brine area above QA:
Improper stair railing to the room
Improper stairs
Chicken Hang Area:
Improper electrical wiring
Exposed light bulbs
Chicken Slaughter:
Improper electrical wiring through out
Box Area above Chicken Processing:
Improper cylinder storage
Stairway head height improper
Fire extinguisher annual inspection date past due
Elevator not marked, guarded and load rated
Chicken Processing:
Exit blocked in department 29 by combos
Employees not wearing proper PPE when handling dry ice
Electric panel room #3 panelboards not labeled
55-gallon white drum labeled "denaturant"
Loading dock forklift missing controls
Loading dock exit blocked by a green waste container

OSHA-90 (2/96)

Fri Sep 5, 2008 9:17an
Complaint Nr.
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Sausage Kitchen:
Unlabeled secondary cherrucal containers
Improper stairs to the product cook room
Improper railing around the cooker
Improper extension ladder on top of the cooker
Exit blocked by pallets
Chicken Fry Line:
Unlabeled secondary cherrucal containers
Spiral chiller limit switch tied open
Packing room unguarded chain and sprocket
Beef Cooler:
Improper exit signs
Beef Kill:
55-gallon containers of chemicals not labeled
Trip wash/foot wash 55-gallon containers not labeled
Improper electrical wiring through out the department
Hides area (basement):
Open drains
Trolley Wash:
Tanks and containers not labeled
Shipping and industrial truck barn:
Hoist equipment not labeled with load rating
Electrical equipment disconnects blocked '
Emergency eyewash station blocked
Stand up industrial fork truck safety bars broken off

Inspection Planned? Yes

If Yes, Priority:

Transfer To (Name):
Transfer To Category:

POULTRY

Compliance Insps in Poultry Processing Industry

OSHA-90 (2/96)

AFFIDAVIT
State of Iowa

)

County of Polk

)

) ss:

-~

~

· PLAINTIFF'S
EXHIBIT

D

I, Don Peddy, am an Iowa Occupational Safety and Health (IOSH) Executive Officer for the
Enforcement Bureau of the Iowa Workforce Development Department, Division of Labor Services
(hereinafter referred to as Division of Labor).
On or about the 29th day of August, 2008, Division of Labor employees personally observed
hazardous conditions at the Agriprocessors worksite. I have determined there are reasonable grounds to
believe that a violation or violations of the safety and health standards may exist at the Agriprocessors,
Inc. workplace which threaten physical harm to the employees.
I have therefore determined an inspection should be conducted at Agriprocessors, Inc., located at
220 West Street, Postville, Iowa, to investigate the workplace.
I assigned Brian Herbst, IOSH Industrial Hygienist to go to the Agriprocessors, Inc., workplace
located at 220 West Street, Postville, Iowa, during regular working hours in order to conduct a safety
inspection for the purpose of determining whether the employer at the workplace was in compliance with
ational Safety and Health Act and the rules promulgated thereunder.

AFFIDAVIT
State of Iowa

)

County of Polk

)

.b .

) ss:

~

P'LAINTIFF'.S··
EXHIBIT ·

e :·

I, Deborah Babb, state Tam a Compliance Safety and Health Officer (CSHO) for the Iowa
Division of Labor Services, md an inspector properly qualified in the enforcement of the Iowa
Occupational Safety and Health Act (IOSHA). I was assigned to conduct a complaint inspection at
the Agriprocessors Inc. workplace by Jens Nissen, Executive Officer, on or about October 29, 2007
to investigate a complaint received on or about October 24, 2007.
On January24, 2007, I went to Agriprocessors with CSHO Rosa Garduno and CSHO Scott
Hook along with our legal counsel. On that day we requested entry for inspection of the October 24,
2007 complaint. That request for entry was denied.

/}0ataA{/~
~ahBabb
Compliance Safety & Health Officer

SUbscdbed and sworn to before me on th;s

•

~AI.~

t:;r~·1-

~~
·
lOW,._

_!j_

day of

,SJ?/)J~&.

IN THE IOWA DISTRICT COURT FOR ALLAMAKEE COUNTY

In the Matter of the Inspection of:
Agriprocessors, Inc.

Case No. CVCV~d., q92 ~

DAVID NEIL, LABOR COMMISSIONER,
STATE OF IOWA,
Petitioner,
VS.

MEMORANDUM OF LAW

AGRIPROCESSORS, INC.,

Res ondent.
COMES NOW the Labor Commissioner, by and through his counsel Mitchell K. Mahan
and hereby submits the following in support of his application for Inspection Warrant.
Iowa Code Chapter 88 sets out Iowa's Occupational Safety and Health Act (!OSHA). Iowa
Code §88.6 (2007) provides for inspections, investigations and record keeping. The Labor
Commissioner's inspectors are authorized to enter workplaces in order to carry out the purpose of
!OSHA at Iowa Code§§ 88.6(1) and 91.9. Specifically, Iowa Code §88.6(1) states:

Entrance and inspections. In order to carry out the purposes of this chapter, the
commissioner or the commissioner's representative, upon presenting appropriate
credentials to the owner, operator, or agent in charge, is authorized:
a.
To enter without delay and at reasonable times any factory, plant,
establishment, construction site, or other area, workplace or environment
where work is performed by an employee of an employer.
b.
To inspect and investigate during regular working hours and at other
reasonable times, and within reasonable limits and within a reasonable
manner, any such place of employment and all pertinent conditions,
structures, machines, apparatus, devices, equipment, and materials
therein, and to question privately any such employer, owner, operator,
agent or employee.
The Labor Commissioner's inspectors are also given authority to enter work places by the
following language:
The labor commissioner and the inspectors shall have the power to enter any factory
1 or mill, workshop, mine, store, railway facility, including locomotive or caboose,
business house, public or private work, when the same is open or in operation, for
the purpose of gathering facts and statistics such as are contemplated by this
chapter, and to examine into the methods of protection from danger to employees,
and the sanitary conditions in and around such buildings and places, and make a
record thereof.
Iowa Code§ 91.9.

Authority for the issuance of administrative search warrants is found at Iowa Code§
808 .141 that states:
The courts and other appropriate agencies of the judicial branch of the government of this
state may issue administrative search warrants, in accordance with the statutory and
common law requirements for the issuance of such warrants, to all governmental agencies
or bodies expressly or impliedly provided with statutory or constitutional home rule
authority for inspections to the extent necessary for the agency or body to carry out such
authority, to be executed or otherwise carried out by an officer or employee of the agency
or body.
Probable cause in the case of administrative search warrants is determined by the
application of a different standard than is applicable in the cri.miD.al context. Titan Tire
Corporation v. Labor Commissioner., 637 N.W. 2d 115, 122 (Iowa 2001); State v . Green, 540
N. W .2d 649, 654 (Iowa 1995); Matter of Inspection of Workplace of Carondelet Coke Corp. , 741
F. 2d. 172, 174-175 (8th Cir. 1984). The Iowa Supreme Court recently held probable cause for an

I OSHA inspection may be based on "specific evidence of an existing violation or a showing that
reasonable legislative or administrative standards for conducting an investigation are satisfied with
respect to a particular establishment." Titan Tire 637 N.W.2d at 122. See also Marshall v.
Barlow's Inc., 436 U .S. 307, 320, 98 S.Ct. 1816, 1824-1825, 56 L. Ed2d 305, 316 (1978).
Specific evidence sufficient to establish administrative probable cause for an existing violation
includes:
the proposed inspection is based upon a reasonable belief that a violation has been
or is being committed and not upon a desire to harass the target of the inspection.
This requirement is met by a showing of specific evidence sufficient to support a
reasonable suspicion of a violation.
Id. at 123. The specific evidence of an existing violation in this case is sufficiently similar to the
evidence reviewed by the Iowa Supreme Court in Titan Tire and includes a description of the
alleged violations .
In Carondelet Coke Corp ., the Eighth Circuit considered the constitutionally permissible
scope of an occupational safety and health inspection warrant issued in response to an employee
complaint. Carondelet Coke Corp ., 741 F.2d. 172, 175-177 (8th Cir. 1984) . In Carondelet the
district court magistrate limited the scope of the warrant to those areas physically implicated by the

1 Iowa Code§ 808.14 was enacted shortly after the Iowa Supreme Court decided in Meier v. Sulhoff, 360 N.W. 2d 722
(1985) that administrative search warrants could not be issued by the courts without specific statutory authority.
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complaint. ld. The Eighth Circuit reversed, holding that a "wall-to-wall" search was not
unreasonable under the facts. ld. !OSHA and the administrative rules adopted thereunder in many
respects mirror the federal act and regulations at issue in Carondelet. Therefore, federal case law
is persuasive. Titan Tire 637 N.W.2d at 121.
In Titan Tire, the Iowa Supreme Court included the following discussion of the history of

ex parte inspection warrants for occupational safety and health inspections:
In a footnote, the Barlow's opinion stated that "a regulation expressly providing that
the Secretary could proceed ex parte to seek a warrant or its equivalent would
appear to be ... within the Secretary's power .... "!d. At 320 n.15, 98 S.Ct. at
1824 n. 15, 56 L. Ed.2d at 316 n.15.
The Court's approval of such procedures meant that they passed the reasonableness requirement of
the Fourth Amendment. ld.
In addition, the Eighth Circuit has acknowledged the necessity of surprise is served through

ex parte warrants: "It is evident that Congress desired "an enforcement scheme based on surprise
and undelayed searches" and "would very much prefer immediate execution of duly issued ex
parte warrants to .. .litigation-ladened delays." Marshall v Shellcoat Corp., 592 F.2d 1369, 1372
(5th Cir. 1979); Donovan v. Trinity Indus., Inc., 12 O.S.H.C. 1721 (E.D. Ark. 1986). Ex parte
warrants are also consistent with the importance federal and state statutes and rules place on
surprise inspections. The Iowa Code provides criminal sanctions for giving advance notice of
IOSHA inspections. Specifically,
Any person who gives advance notice of any inspection to be conducted under this
chapter, without authority from the commissioner or the commissioner's designees,
shall, upon conviction, be guilty of a serious misdemeanor.
Iowa Code§ 88.14(6) .
The federal Occupational Safety and Health Administration has authority to obtain ex parte
warrants pursuant to 29 C.F.R. 1903.4. The Iowa Administrative Code contains language similar
to the federal language detailing procedures to be followed in obtaining an ex parte warrant. In
the event that a Compliance Safety and Health Officer has been denied entry into a workplace for
the purpose of inspection, Iowa Admin. Coder. 875-3.2(1) states:
The compliance safety and health officer shall endeavor to ascertain the reason for
such refusal and shall immediately report the refusal and the reason therefor to the

3

labor commissioner or the commissioner's designee. The labor commissioner shall
promptly take appropriate action, including compulsory process, if necessary.
Iowa Admin. Coder. 875-3.2(3) provides that compulsory process means
the institution of any appropriate action, including ex parte application for an
inspection warrant or its equivalent. Ex parte inspection warrants shall be the
preferred form of compulsory process in all circumstances where compulsory
process is relied upon to seek entry to a workplace under this rule.
Iowa Admin. Coder. 875-3.2(2) provides:
Compulsory process shall be sought in advance of an attempted inspection or
investigation if, in the judgment of the labor commissioner or a designee, circumstances exist which make such preinspection process desirable or necessary.
THEREFORE, the Labor Commissioner requests that the Court issue a search warrant to

allow an inspection as described in the application and accompanying documents.

~~-

Mitchell Mahan #AT0004960
Attorney for Labor Commissioner
Iowa Workforce Development
Division of Labor
1000 East Grand Avenue
Des Moines, Iowa 50319
Telephone (515) 281-3554
Fax (515) 281-7995
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DAVID NEIL, LABOR COM:MJSSIONER,
STATE OF IOWA;
Petitioner, _

vs.

INSPECTION WARRANT

AGRJPROCESSORS, INC.,
Res o·ndent.

for Ex Parte Inspection Warrant to permit · pection pursuant to Iowa: Code §808.14 (2007) and
the Io"?i'a Occupational Safety and Health Act (IOSHA). The Court .finds:
1.

On or aboutthe 24th day of October, 2007 and again on the 14th ofJanuary, 2008,

complaints were received by the Division of Labor wbich meet the requiremeri'ts oflowa Code §
88.6(5) (2007). The complaints were each sent by individuals stating that they are employees of
Agriprocessors, Inc. The signed complaints allege that at the tilne of .filing, the alleged hazards
were present at 220 West Street, Postville, Iowa.
2.

On January 24,.2008, three investigators (CSHO's) requested entry to inspect at

Agriprocessors pursuant to the October 24 complaint but were denied entry.
3.

The Labor Commissioner has not yet made any inspection in response to the

complaint of J~uary 14, an investigation which has been assigned to Michael Poce~ch and
others as necessary.
4.

An Application for Ex Parte Inspection Warrant has been .filed by the Labor

Commissioner with supporting documents attached. The application and attachments establish a
sufficient basis for the issuance of the Inspection Warrant to enter the premises under the control
of Agriprocessors, Inc., located at 220 West Street, Po~tville, Iowa, to conduct an investigation
pursuant to Iowa Code Chapter 88 (2007).
IT IS THEREFORE ORDERED, ADJUDGED AND DECREED by this Court that
.

.

the owners, operators, or agents of Agriprocessors, Inc. located in Postville, Iowa, are hereby
directed to allow authorized representatives of the Labor Commissioner to enter the premises
under the control of Agriprocessors, Inc. and conduct_a Safety and Health Inspection of all areas

of said workplace where work is performed by e;rnployees. This insPection shall be in accordance
with Iowa Code§ 88.6(1) (b) (2007), wherein provisions are made to allow authorized
representatives of the Labor Commissioner to inspect and investigate during regul~ worklng
hours and at other reasonable times, and within re?-sonabk limits and within a reasonable
manner, any such place of employment and all pertinent. conditions,

struc~es,

machines,

apparatus, devices, equipment, and written or other material therein, and to question privately
any such employer, owner, operator, agent or employee and to tak:e photographs and employ
other reasonable investigative techniques, including but not limited to videotapes, audiotapes,
etc., as necessary, and to take environmental scup.ple_s, which include bulk, personal wipe
sampling.
A representative of the employ.er and an authorized ~mployee representative shall be
given an opportunity to accompany authorized repres~ntatives of the Labor Commissioner duFing
the physical inspection of the workplace for the purpose of aiding . such inspection pursuant to
Iowa Code .§88.6(4) (2007).

Inspec~on

of the premises as authorized by the Workforce

Development Depart:inent, Division of Labor Services, shall be executed within one month ofthe
date of issuance of this Inspection Warrant.

JOHN 8AUERCAit1b·EJ
District Judge
~----

Copy t o :

Mitche ll Mahan
02/ 04/08
EN /dlh
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IN THE IOWA DISTRICT COURT FOR ALLAMAKEE COUNTY
In the Matter of the Inspection of:
Agriprocessors, Inc.

Case No. CVCV~J.. 4:959

DAVID NEIL, LABOR COMMISSIONER,
STATE OF IOWA,
Petitioner,

vs.

INSPECTION WARRANT

AGRIPROCESSORS, INC.,·
Res ondent.
On

this~

'

day of

~~1.. . .- - - - ,

2008, the Court considered the Application

for Ex Parte Inspection Warrant to permit inspection pursuant to Iowa Code §808 .14 (2007) and
the Iowa Occupational Safety and Health Act (IOSHA). The Court finds:
1.

On or about August 29, 2008, IOSHA personnel were personally able to observe

at Agriprocessors, 220 West Street in Postiville, numerous hazards requiring further
investigation.
2.

Concerning previous hazards, three investigators (CSHO's) requested entry to

inspect at Agriprocessors pursuant to a different complaint but were denied entry on Januruy 24,
2008.
3.

The Labor Commissioner has not yet made any inspection in response to the

hazards observed on August 29, an investigation which has been assigned to Brian Herbst and
others as necessary.
4.

An Application for Ex Parte Inspection Warrant has been filed by the Labor

Commissioner with supporting documents attached. The application and attachments establish a
sufficient basis for the issuance of the Inspection Warrant to enter the premises under the control
of Agriprocessors, Inc., located at 220 West Street, Po?tville, Iowa, to conduct an investigation
pursuant to Iowa Code Chapter 88 (2007).

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED by this Court that
the owners, operators, or agents of Agriprocessors, Inc. located in Postville, Iowa, are hereby
directed to allow authorized representatives of the Labor Commissioner to enter the premises
under the control of Agriprocessors, Inc. and conduct a Safety and Health Inspection of all areas
of said workplace where work is performed by employees. This inspection shall be in accordance

_,....;;~ fS,t
/
/~

~· . /

/../

....

with Iowa Code§ 88.6(1) (b) (2007), wherein provisions are made to allow authorized
representatives of the Labor Commissioner to inspect and investigate during regular working
hours and at other reasonable times, and within reasonable limits and within a reasonable
manner, any such place of employment and all pertinent conditions, structures, machines,
.apparatus, devices, equipment, and written or other material therein, and to question privately
any such employer, owner, operator, agent or employee and to take photographs and employ
other reasonable investigative techniques, including but not limited to videotapes, audiotapes,
etc., as necessary, and to take environmental samples, which include bulk, personal wipe
sampling.
A representative of the employer and an authorized employee representative shall be
given an opportunity to accompany authorized representatives of the Labor Commissioner during
the physical inspection of the workplace for the purpose of aiding such inspection pursuant to
Iowa Code §88.6(4) (2007). Inspection of the premises as authorized by the Workforce
Development Department, Division of Labor Services, shall be executed within one month ofthe
date of issuance of this Inspection Warrant.
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IN THE IOWA DISTRICT COURT IN AND FOR ALLAMAKEE COUNTY
In the matter of the inspection of
Agriprocessors, Inc.
Proof of Service

I, Brian Herbst, hereby certify that the inspection warrant herein was duly served on

--r"' A-\-

(name)

the

qJ-h

~r-l.O'Y'\
day of

(date)

w.t\.

of

5-etd-eYY\.k-ec

(month)

c2 3i rr\ k o..e -er 1

(manner of service cant' d)

~ ~ r\

(business)

\n

p'\0 CE &~ o( 5

.2oo8, by

1

j::-V\c.

on

B"\a.n bk~ si

(manner of service)

~-e'fSun ·

Division of Labor Services

Subscribed and sworn to before me on this _ _ day of _ _ _ _ _ _ _, 200

Notary Public in and for the State ofiowa

1'0-t~e.i ~~ ~.
Se.v\+ pa..elu--f w/ cover ~ ~

011£6rl'lct-[

c.l~rk o~ \h~nd ~T
b-t itafti ~k,
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Chester J. Culver, Governor
Patty Judge, Lt. Governor
David Neil, Labor Commissioner

IOWA

WORKFORCE
DEVELOPMENT
Smart. Results.

Division of Labor Services

September 18, 2006

Clerk of District Courts
Allamakee County Courthouse
110 Allamakee St., PO Box 248
Waukon, IA 52172
Re: Agriprocessors Inspection Warrant

To the Clerk of Courts:
Please find enclosed the original cover letter, Application for Inspection Warrant, Memorandum
of Law, Return of Service and a copy ofthe signed Inspection Warrant signed by Judge
Bauercamper. The paper work needs a case number assignment. ·
If you could let me know the case file number, I would appreciate it.

Brian Herbst
Senior Industrial Hygienist
515-281-5439
Herbst.Brian@dol. gov

Cc: Inspection 312590128

Division of Labor Services
1000 East Grand Avenue • Des Moines, Iowa 50319-0209 • Phone (515) 281-3606 • 800-562-4692 • Fax (515) 281 -7995
www.iowaworkforce.org/labor
Equal Opportunity Employer/Program
Auxiliary aids and services are available upon request to individuals with disabilities.
For deaf and hard o f hearing, use Relay 711 .

Herbst, Brian D. - OSHA
From:
Sent:
To:
Subject:

DiAnne.Haler@iowacourts.gov
Friday, September 19, 2008 4:13PM
Herbst, Brian D. - OSHA
Inspection Warrant- Allamakee County

Brian ,
I received the Application for Inspection Warrant and supporting documents in the
Agriprocessors case today .
The number assigned to it is CVCV024859.
DiAnne Haler,
Judicial Clerk III
Allamakee County
Clerk of District Court
Waukon , Iowa 52172
(563) 568-6351
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IN THE IOWA DISTRICT COURT FOR ALLAMAKEE COUNTY

In the Matter of the Inspection of:
Agriprocessors, Inc.
Case No. CVCV6J Lf95C(
DAVID NEIL, LABOR COMMISSIONER,
STATE OF IOWA,
Petitioner,

vs.

INSPECTION WARRANT

AGRIPROCESSORS, INC.,·
Res ondent.
On this

~ ~f1

day of

~+rv.1~ ,

2008, the Court considered the Application

for Ex Parte Inspection Warrant to permit inspection pursuant to Iowa Code §808.14 (2007) and
the Iowa Occupational Safety and Health Act (IOSHA). The Court finds:
1.

On or about August 29, 2008, IOSHA personnel were personally able to observe

at Agriprocessors, 220 West Street in Postiville, numerous hazards requiring further
investigation.
2.

Concerning previous hazards, three investigators (CSHO's) requested entry to

inspect at Agriprocessors pursuant to a different complaint but were denied entry on January 24,
2008.
3.

The Labor Commissioner has not yet made any inspection in response to the

hazards observed on August 29, an investigation which has been assigned to Brian Herbst and
others as necessary.
4.

An Application for Ex Parte Inspection Warrant has been filed by the Labor

Commissioner with supporting do<;:urnents attached. The application and attachments establish a
sufficient basis for the issuance of the Inspection Warrant to enter the premises under the control
of Agriprocessors, Inc., located at 220 West Street, Postville, Iowa, to conduct an investigation
pursuant to Iowa Code Chapter 88 (2007).
IT IS THEREFORE ORDERED, ADJUDGED AND DECREED by this Court that
the owners, operators, or agents of Agriprocessors, Inc. located in Postville, Iowa, are hereby
directed to allow authorized representatives of the Labor Commissioner to enter the premises
under the control of Agriprocessors, Inc. and conduct a Safety and Health Inspection of all areas
of said workplace where work is performed by employees. This inspection shall be in accordance

/:./?_,.

//
--</
/

--

with Iowa Code§ 88.6(1) (b) (2007), wherein provisions are made to allow authorized
representatives of the Lao or Commissioner to inspect and investigate during regular working
hours and at other reasonable times, and within reasonable limits and within a reasonable
m~er,

any such place of employment and all pertinent conditions, structures, machines,

.apparatus, devices, equipment, and written or other material therein, and to question privately
any such employer, owner, operator, agent or employee and to take photographs and employ
other reasonable investigative techniques, including but not limited to videotapes, audiotapes,
etc., as necessary, and to take environmental samples, which include bulk, personal wipe
sampling.
A representative of the employer and an authorized employee representative shall be ·
given an opportunity to accompany authorized representatives of the Labor Commissioner during
the physical inspection of the workplace for the purpose of aiding such inspection pursuant to
Iowa Code §88.6(4) (2007). Inspection of the premises as authorized by the Workforce
Development Department, Division of Labor Services, shall be executed within one month of the
'

date of issuance ofthis Inspection Warrant.

ge,

1st

Judicial District

I

~-PeR
MJIMDistriCt Judge
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IN THE IOWA DISTRJCT COURT IN AND FOR ALLAMAKEE COUNTY
No: CVcVo;U-f859

In the matter of the inspection of
Agriprocessors, Inc.

Proof of Service

I, Brian Herbst, hereby certify that the inspection warrant herein was duly served on

l

fYA-\-

Gur-.\0"(\

the

r.\~r\p'\C)CB&~d(5 1 X"f'\c.

of

(name)

(business)

q1-h

day of ·

(date)

5-etdem. ~-ec

(month)

W<\..& :1 rrJ

(manner of service cont' d)

,2oos, by

B,,a.n

(manner of service)

on

hLJc si

ko..e-e.r 1 ·ln ~-e~ ·

~~
Briail erbst
Division of Labor Services

Subscribed and sworn to before me on this _

_

day of _ _ _ _ __

_

, 200_

Notary Public in and for the State ofiowa

Clil~lflct.[ 1'0--h~~ ~~ ~.
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BELIN LAMSON McCORMICK ZUMBACH FLYNN
A PROFESSIONAL CORPORATION
ATTORNEYS AT LAW
Mark McCormick
Steven E. Zumbach
TI1omas L. Flynn
Jon L. Staudt
Richard W. Lozier, Jr.
James V. Sarcone, Jr.
James R. Swanger
Jeremy C. Sharpe

Robert A. Mullen
Patricia A. Shoff
William D. Bartine
Quentin R. Boyken
Charles F. Becker
Sheila K. Tipton
Mark E. Weinhardt
Dennis P. Ogden

Edward M. Mansfield
Stephen R. Eckley
David Swinton
Margaret C. Callahan
Robert D. Sharp
Garth D. Adams
Michael R. Reck
Wayne E. Reames

S. Christian Nelson
Holly M. Logan
Lance W. Lange
Christopher McDonald
Matthew C. McDermott
Silvia J. Hansell
Nathan J. Barber
Michael B. Abbott

David W. Nelmark
William B. Ortman
Kelsey J. Knowles

Of Counsel
Danielle M. Shelton
John T. Seitz
David W. Belin
(1928- 1999)
Roger T . Stetson
(1953- 2004)

Holly M . Logan
Direct Dial: (515) 283-4620
Direct Fax: (515) 558-0620
E-mail : hm logan@belinlaw.com

October 1, 2008

Elizabeth Nuss
Clerk of District Court
ATTN: DiAnne
Allamakee County Courthouse
110 Allamakee St.
P.O. Box 248
Waukon,IA 52172-0248
RE:

David Neil, Labor Commissioner, State of Iowa v. Agriprocessors, Inc.
(Allamakee County Case No. Case N6. CVCV024859)

Dear Clerk:
Enclosed are Exhibits A and B, which were inadvertently omitted from Agriprocessors' Motion
to Suppress Evidence Obtained by an Unlawful Search and Seizure that yo u filed today in the
above-referenced matter. I would be most appreciative if you would attach the enclosed exhibits
to the motion.
Thank you very much for your assistance.
Yours truly,

~~~
For the Firm

HMUlm
d:la0676\03\ltr-clerk-l 0-l-08-hml.doc

cc:

Mitchell Mahan, w/Enc.
666 Walnut Street, Suite 2000, Des Moines, Iowa 50309-3989
(51 5) 243-7100 www .belinlaw.com
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IN THE IOWA DISTRICT COURT

--------~·

.4-LA-f'\COUNTY
l¥te~

FOR
)

State of Iowa,
Plaintiff

)
)
)

vs

Agriprocessors, Inc.,
Defendant

COURT NO

)
)

SEARCH WARRANT

)

Iowa code Chapter 808

)
)

TO ANY PEACE OFFICER IN THE STATE OF IOWA:
. to believe
. . Based
application
thaton
at sworn
the place
( and on made
or thto th. e c.ourt, I have f~und that probable cause exists
o eiWise m the possession of the person(s) and in the
vehicle(s)) described as follows:
Agriprocessors, Inc.
220 West St.
P~stville, IA 52162

In ALLAMAJ;<.EE COUNTY, there i~ now certain property, nc;unely:
Electric shears and scissors, chainsaw, knives and other equipment and/or devices
used in the processing of meat; conveyor belts and other power-driven machinery; dry
ice, chlorine solutions and any and all other poisonous and/ or danger and/ or

hazardous chemicals
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EXHIBIT
B

IN THE lOWA DISTRICT COURT FOR ALLAMAKEE COUNTY

In the Matter of the Inspection of:
Agriprocessors, Inc.

.

DAVID NEIL, LABOR COMMISSIONER,
STATE OF IOWA,
Petitioner,
V .

APPLICATION FOR EX PARTE
INSPECTION WARRANT

AGRIPROCESSORS, INC.,
Respondent.

COMES NOW the Labor Commissioner, pursuant to Iowa Code § 808.14 (2007) and the
Iowa Occupational Safety and Health Act (IOSHA), Iowa Code Chapter 88 (2007), and petitions
the Court for a Safety and Health Inspection Warrant to permit inspection of the Agriprocessors,
Inc. workplace located at 220 West Street, Postville, Iowa. In support of this application, .the
Labor Commissioner states as follows:
1.

Dave

eil is the Labor Commissioner for the State of Iowa, Workforce

Development Department, Division of Labor Services (hereinafter referred to as Division of
Labor).
2.

The Labor Commissioner is charged with enforcing the Iowa Occupational Safety

and Health Act (IOSHA), Iowa Code Chapter 88 (2007).
3.

The Iowa Occupational Safety and Health Act (IOSHA) provides that inspections

of places of employment are to be made by authorized representatives of the Labor
Commissioner for the purpose of determining the existence of any violations of the Iowa
Occupational Safety and Health Act (IOSHA) and the regulations promulgated thereunder.
4.

Iowa Code § 88.6 (2007), provides that in order to carry out the purposes of the

Act, the Labor Commissioner or his representative, upon presenting appropriate credentials to the
owner, operator or agent in charge, is authorized to enter without delay and at reasonable times
any factory, plant, establishment, construction site or other area, workplace or environment
where work is performed by an employee of an employer and to inspect and investigate during
regular working hours and at other reasonable times, and within reasonable limits and within a

'

reasonable manner, 'any such place of employment and all pertinent conditions, structures,
machines, apparatus, devices, equipment and materials therein, and to question privately any
such employer, owner, operator, agent or employee. Iowa Code§ 808.14 (2007) authorizes the
application and issuance of search warrants to carry out these purposes. See Titan Tire Corp. v.
Labor Comm'r (In re Inspection of Titan Tire), 637 N.W.2d 115 (Iowa 2001).
5.

A representative of the employer and an authorized employee representative shall

be given an opportunity to accompany authorized representatives of the Labor Commissioner
during the physical inspection of the workplace for the purpose of aiding such inspection
pursuant to Iowa Code§ 88.6(4) (2007).
6.

According to Exhibit A (attached), Affidavit of Jens Nissen, Executive Officer II,

on or about the 24th day of October, 2007 and again on the 14th of January, 2008, complaints
were received by the Division of Labor which meet the requirements oflowa Code§ 88 .6(5)
(2007). See Exhibit B, complaint of October 24; Exhibit C, Notice related to that complaint;
Exhibit D, complaint of January 14; Exhibit E, Referral resulting from both complaints and
investigation. The complaints were each made by individuals stating that they are employees of
Agriprocessors, Inc. The signed complaints allege that at the time of filing, the alleged hazards
were present at 220 West Street, Postville, Iowa. Jens Nissen determined there were reasonable
grounds to believe that a violation or violations of the safety and health standards may exist at the
Agriprocessors, Inc. workplace which threaten physical harm to the employees.
7.

Upon a determination that a violation or violations may exist, Iowa Code §

88.6(5) (2007), mandates that an inspection be made as soon as practicable to determine if such
violation or violations do exist.
8.

Agriprocessors has exhibited a history of noncompliance with lawful investigatory

requests. See Allamakee County Case No. CVCV24708 and No. CVCV24727. Based on past
interactions with the employer, there is a reasonable belief that an inspection could be denied or
significantly impeded by the employer.
9.

On January 24,2008, CSHO's Deborah Babb, Scott Hook, and Rosa Garduno

requested entry to inspect at Agriprocessors but were denied entry. See Exhibit F, Affidavit of
Deborah Babb; Exhibit G, Affidavit of Scott Hook; and Exhibit H, Mfidavit of Rosa Garduno.
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10.

Michael Pocernich, Industrial Hygienist (IH) has been assigned to investigate the

more health-related issues in Exhibit E. See Exhibit I, affidavit of Michael Pocernich.
11.

The Labor Commissioner has not yet made any inspection in response to the

complaint of January 14.
12.

Agriprocessors, in its pattern of refusal to submit to lawful investigation, has

consumed an undue number of"man-hours" ofCSHO's that should rightfully be used to further
ensure the safety ofiowa employees elsewhere. Round-trip travel to Agriprocessors in itself
consumes more than a full work-day.
13.

IAC 875-3.5(2) provides that a Chapter 88 investigator shall have authority to

inspect the workplace and to take environmental samples which includes bulk, personal and wipe
sampling, and to take or obtain photographs and employ other reasonable investigative
techniques, including but not limited to videotapes, audiotapes, etc., relative to the purpose of the
inspection, employ other reasonable investigative techniques, and question privately any
employer, owner, operator, agent, or employee ofthe establishment.
14.

.

.

Iowa Code § 88.12 (2007), provides protection to employers of any trade secrets

which are to be considered confidential.
15.

A denial of tllis application would frustrate the purpose of Chapter 88 by giving

the Respondent the opportunity to deny entry, then alter workplace conditions while the
inspector(s) waits hours, days, or weeks to be able to enter.
16.

This request is properly granted ex parte. 875 IAC §3.2(3).

WHEREFORE the Labor Commissioner petitions this Court for an Inspection Warrant
in order to carry forth the purposes of Iowa Code Chapter 88 (2007) by inspecting the premises
under the control of Agriprocessors, Inc. located at 220 West Street, Postville, Iowa.

Mitchell Mahan #AT0004960
Attorney for Labor Commissioner
Iowa Workforce Development
Division ofLabor
1000 East Grand A venue
Des Moines, Iowa 50319
Telephone (5 15) 281-3554
Fax (515) 281-7995
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Attachments:
Exhibit A, Affidavit of Jens Nissen
Exhibit B, Complaint of October 24, 2007
Exhibit C, Notice (combined "safety" and "health") related to the complaint of October 24,
2007
Exhibit D, Complaint of January 14, 2008
Exhibit E, Referral ("health") related to the complaint of October 24, 2007, issues arising
from investigation subsequent to the complaint, and issues from the January 14 complaint.
Exhibit F, Affidavit of Deborah Babb
Exhibit G, Affidavit of Scott Hook
Exhibit H, Affidavit of Rosa Garduno
Exhibit I, Affidavit of Michael Pocernich
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AFFIDAVIT
State of Iowa

)

) ss:
County of Polk

)

I, Jens Nissen, am an Iowa Occupational Safety and Health (IOSH) Executive Officer for
the Enforcement Bureau of the Iowa Workforce Development Department, Division of Labor
Services (hereinafter referred to as Division of Labor). In that position, I have established
general priorities of accomplishing and assigning staff resources for IOSH inspections and have
included them in the Field Inspection Reference Manual (FIRM). The priorities in order are
responding to: 1) imminent danger conditions, 2) fatalities and catastrophes, 3) complaints,
referrals, and observed significant hazards, 4) selected amputations and accidents, and 5)
programmed inspections (worksites scheduled based upon objective or neutral selection criteria.)
On October 24, 2007, and January 14, 2008, complaints were received by the Division of
Labor, indicating alleged hazards were present at the employer's 220 West Street, Postville, Iowa
location. I have determined there are reasonable grounds to believe that a violation or violations
of the Iowa safety and health standards may exist at the Agriprocessors, Inc. workplace located at
220 West Street, Postville, Iowa, which threaten physical harm to the employees. The
complaints are designated as Exhibit Band Exhibit D, attached.
There are two separate inspection sections of IOSH. The two separate sections are
necessary since the qualifications for health and safety inspectors are different. Health inspectors
are knowledgeable in the area of toxic substances such as dust, chemicals and fumes which are
hazardous to employee health in the working area. Safety inspectors are knowledgeable in the
field of mechanics, electricity, and other observable hazards to employee safety in the working

area. Exhibit C, for example, shows that both safety and health hazards have been alleged. Thus,
both our safety and health sections must investigate at the workplace.
Based upon scheduling criteria, I determined inspections should be conducted at
Agriprocessors, Inc. , located at 220 West Street, Postville, Iowa, to investigate the complaints.
I assigned Deborah Babb, Compliance Safety and Health Officer for the Division of
Labor, to go to the Agriprocessors, Inc., workplace located at 220 West Street, Postville, Iowa,
during regular working hours in order to conduct a safety inspection for the purpose of
determining whether the employer at the workplace was in compliance with the Iowa
Occupational Safety and Health Act and the rules promulgated thereunder, as well as other
inspectors as necessary.
I have assigned Michael Pocernich, Industria~ Hygienist, to investigate the health issues
identified in Exhibit E. He, as well as other investigators as needed, will now need to enter the
Agriprocessors work place to investigate.

Jens Nissen
Executive Officer

Subscribed and sworn to before me on this _ _ day of January, 2008.

Notary Public in and for the State ofiowa
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AFFIDAVIT
State of Iowa
County of Polk

)
) ss:
)

I, Deborah Babb, state I am a Compliance Safety and Health Officer (CSHO) for the Iowa
Division of Labor Services, and an inspector properly qualified in the enforcement of the Iowa
Occupational Safety and Health Act (IOSHA). I was assigned to conduct a complaint inspection at
the Agriprocessors Inc. workplace by Jens Nissen, Executive Officer, on or about October 29, 2007
to investigate a complaint received on or about October 24, 2007.
On January 24, 2007, I went to Agriprocessors with CSHO Rosa Garduno and CSHO Scott
Hook along with our legal counsel. On that day we requested entry for inspection of the October 24,
2007 complaint. That request for entry was denied.

Deborah Babb
Compliance Safety & Health Officer

Subscribed and sworn to before me on this _ _ day of _ _ _ __ _ , 2008.

Notary Public in and for the State of Iowa

AFFIDAVIT

State of Iowa

)

) ss:
County of Polk

)

I, Scott Hook, state I am a Compliance Safety and Health Officer (CSHO) for the Iowa
Division of Labor Services, and an inspector properly qualified in the enforcement of the Iowa
Occupational Safety and Health Act (IOSHA). I was assigned to assist in conducting a complaint
inspection at the Agriprocessors Inc. to investigate a complaint received on or about October 24,
2007.
On January 24, 2007, I went to Agriprocessors with CSHO Deborah Babb and CSHO Rosa
Garduno along with our legal counsel. On that day we requested entry for inspection of the October
24, 2007 complaint. That request for entry was denied.

Scott Hook
Compliance Safety & Health Officer

Subscribed and sworn to before me on this _ _ day of _ __ _ _ _, 2008.

Notary Public in and for the State ofiowa

AFFIDAVIT
State of Iowa
County of Polk

)
) ss:
)

I, Rosa Garduno, state I am a Compliance Safety and Health Officer (CSHO) for the Iowa
Division of Labor Services, and an inspector properly qualified in the enforcement of the Iowa
Occupational Safety and Health Act (IOSHA). I was assigned to assist in conducting a complaint
inspection at the Agriprocessors Inc. to investigate a complaint received on or about October 24,
2007.
On January 24, 2007, I went to Agriprocessors with CSHO Deborah Babb and CSHO Scott
Hook along with our legal counsel. On that day we requested entry for inspection of the October 24,
2007 complaint. That request for entry was denied.

Rosa Garduno
Compliance Safety & Health Officer

Subscribed and sworn to before me on this _ _ day of _ _ _ __ _, 2008.

Notary Public in and for the State oflowa

AFFIDAVIT
State of Iowa

)

) ss:
County of Polk

)

I, Michael Pocernich, state that I am an Industrial Hygienist (IH) for the Iowa Division of
Labor Services, and an inspector properly qualified in the enforcement of the Iowa Occupational
Safety and Health Act (IOSHA). I have been assigned to conduct a complaint inspection at the
Agriprocessors Inc. workplace by Jens

issen, Executive Officer for the Enforcement Bureau of the

Division of Labor Services (see Exhibit A). Specifically, I am assigned to investigate the alleged
health hazards in Exhibit E, which is a summary of hazards identified in a complaint of October 24,
2007 (Exhibit B) (with the health hazards designated as such in Exhibit C); hazards identified by the
investigation of CSHO's Deborah Babb, Scott Hook, and Rosa Garduno; and hazards identified in a
second complaint received on January 14, 2008 (Exhibit D).
In order to properly investigate, it is necessary to make entry into the Agriprocessor work
place. Should advance notice of my entry be given to Agriprocessors, the assurance that I would be
able to observe the true condition of the workplace would be greatly diminished.

Michael Pocernich, Industrial Hygienist

Subscribed and sworn to before me on this _ _ day of _ _ _ _ __, 2008.

Notary Public in and for the State ofiowa

1N THE IOWA DISTRICT COURT FOR ALLAMAKEE COUNTY
*********
In the matter of the Inspection of Agriprocessors, Inc.
DAVID NEIL, LABOR
COMMISSIONER, STATE OF IOWA

Case No.

Petitioner,

CVCV024859

ORDER SETTING HEARING
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This matter was brought before the court on Defendant's motiorl'te5
filed on October 1, 2008. The matter should be set for hearing.

w

s~ress

Hearing is therefore scheduled for the 24th day of November at 1:30 p.m.

DATED: October 20, .2008

~·

Richard D. Stochl, District Judge

Copies to:
Mitchell Mahan
Mark E. Weinhardt/Holly M. Logan
10/21/08
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IN THE IOWA DISTRICT COURT FOR ALLAMAKEE COUNTY

In the Matter of the Inspection of:
Agriprocessors, Inc.
DAVID NEIL,
LABOR COMMISSIONER,
STATE OF IOWA,

Case No. CVCV024859
ORDER
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Respondent.
A hearing on the respondent's Motion to Suppress was scheduled for
November 24, 2008 by Order of Judge Richard Stochl. Since that time the
petitioner filed a motion asking the court to deny the motion without hearing for
lack of jurisdiction/failure to exhaust administrative remedies, the respondent has
filed a Chapter 11 bankruptcy petition, and the respondent's attorney Holly logan
telephone the clerk to advise that the hearing set for November 24th was not
needed.
It is ORDERED that:
The hearing set for November 24, 2008 is canceled.
The Clerk of Court shall furn ish copies of this order to counsel.

DATED: November 20, 2008
Copies to:
Chante lle Smith
Mark We i nhard t /Holly Logan
Mi t che ll Mahan
11 / 20/08
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IN THE IOWA DISTRICT COURT FOR ALLAMAKEE COUNTY
)
IN THE MATTER OF THE INSPECTION )
CASE NO: CVCV024859
OF AGRIPROCESSORS, INC.
)
)
)
DAVID NEIL, LABOR COMMISSIONER, )
STATEOFIOWA
)
)
)
STATE'S RESPONSE TO
Petitioner,
)
RESPONDENT' S MOTION TO
)
SUPPRESS EVIDENCE
V.
)
)
AGRIPROCESSORS, INC.,
)
Respondent.
)
)
COMES NOW the State of Iowa and in resistance to Respondent's Motion to
Suppress Evidence states the following:
1.

On August 28, 2008, the State of Iowa ("State") obtained a criminal search

warrant for property located at Agriprocessors, Inc. ("Agriprocessors"), namely:
[e]lectric shears and scissors, chainsaw, knives and other equipment
and/or devices used in the processing of meat; conveyor belts and other
power-driven machinery; dry ice, chlorine solutions and any and all other
poisonous and/or danger [sic] and/or hazardous chemicals.
2.

This criminal search warrant was executed by the Iowa Division of

Criminal Investigation ("DCI") on August 29, 2008.

The DCI was assisted in its

execution of the criminal search warrant by a number of state and local law enforcement
officers and four employees of the Iowa Division of Labor Services ("DOL"), including
three Iowa Occupational Safety and Health Act ("OSHA") inspectors and a staff attorney.
3.

The four DOL employees who assisted in the execution of the criminal

search warrant were present and assisted at the request of DCI Special Agent Jonathan
Turbett. The search team was divided into four five-member teams with the inclusion of

a DOL employee in each group for the purpose of providing guidance around and
through the very large, complex, and potentially hazardous facility which comprises the
Agriprocessors meat processing plant and to assist in identifying property, if any, subject
to seizure.
4.

On September 8, 2008, DOL sought and obtained an administrative

inspection warrant based upon its observations of hazards at the time of the execution of
the criminal search warrant. As noted by the Court in the Inspection Warrant, DOL had
not yet conducted an inspection of the hazards observed at the time of the execution of
the criminal search warrant.

The administrative inspection warrant was served on

Respondent on September 9, 2008.
5.

Respondent's Motion to Suppress is not a proper subject for consideration

by this Court. Respondent could not have exhausted its administrative remedies in this
matter given that no action- in the form of the issuance of an administrative citationhas been filed against Respondent by DOL. The ripeness doctrine exists to prevent just
what Respondent attempts to accomplish in this matter-'judicial interference [before]
an administrative decision has been formalized and its effects felt in a concrete way by
the challenging parties."

Gospel Assembly Chuch v. Iowa Dep 't. of Revenue, 368

N. W.2d 158, 160 (Iowa 1985). Here, there are no charges for Respondent to contest and
no evidence subject to suppression.
6.

Additionally, even if a citation was issued against Respondent and a

contest to the citation pending, the Court is not the proper body to consider a request for
the suppression of evidence obtained as a result of execution of the warrant by the
agency. The challenges Respondent makes to the administrative inspection warrant

issued in this case can be fully and adequately addressed, if a citation is issued, through
the enforcement procedures established by Iowa Code chapter 88 (2007). If Respondent
is not satisfied with the results, it may then appeal the final order of the DOL Appeal
Board to the district court.
7.

Because the district court is not the proper body to hear Respondent's

complaints in this matter, Respondent's request for an evidentiary hearing before this
Court is inappropriate. Additionally, even if this matter was appropriate for consideration
by this Court, an evidentiary hearing is unnecessary as there are no material facts in
dispute. US. v. Mims, 812 F.2d 1068, 1073-1074 (8th Cir. 1987) (citing U.S. v. Long,
539 F.2d 1174, 1177 (8th Cir. 1976) (holding that an evidentiary hearing is unnecessary if
the motion is insufficient to "enable the court to conclude that contested issues of fact
going to the validity of the search are in question" or "if it can be determined that
suppression is improper as a matter oflaw.").
WHEREFORE, the State respectfully requests that this Court enter an order
denying Respondent' s request for an evidentiary hearing and denying the Respondent's
Motion to Suppress Evidence in its entirety.
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